Consumers faced with contract do not know what 'small print' contains or understand its effect. Exclusion clauses may deprive a consumer of specific rights in which he deserves protection. The Consumer Protection Act 1999 in Malaysia, allows the consumers to identify between procedural unfairness and substantive unfairness. However, Consumer Protection Act 1999 does not adequately protect consumer. By applying the content analysis research method, this paper reviews the legislative and judicial intervention on unfair terms in consumer contracts. This paper advocates that Malaysia should establish a specific framework on consumer law protection against unfair terms in consumer contracts.
Introduction
The approach of paternalistic seems to be essential in protecting consumers, especially with the vast awareness of consumerism at the global scale in this new millennium, along with interventions of legislative and judicial aspects. This revolution in consumerism seems to dismiss the concept of laissez-faire that highlights freedom of contract in the era when consumer rights had been absent. The very notion of consumerism is born mainly because of increasing conceptions that were against the idea of laissez-faire. Freedom of contract is applied by those unethical to manipulate consumers by embedding an exclusion clause. The disparity in knowledge between consumers and traders has left consumers with insufficient information to ensure a fair and balanced contract. Thus, the government devises consumer protection laws in order to ascertain laws linked to consumer protection blanket both public and private laws. (Naemah, 2012) In reality, most exclusion clauses have been embedded by traders in consumer contracts for exemption of liability at contract breaches. Hence, the paper aims to elaborate on the real implications of the consumers within the modern economy are faced with unequal bargaining power, thus demanding protection for those vulnerable and weak groups (Sinnadurai, 1978) . Thus, this effort is deemed essential in safeguarding a fair dealing between consumers and traders, especially in addressing exemption clauses that put consumers on the losing end. This is an essential feature of legislation of consumer protection is an essential equality in bargaining power between consumers and traders by (i) correcting the imbalance in economic power between individual buyer and traders for services and goods; (ii) reducing incidences of losses and deficits related to purchase by protecting consumers from unfair trade practices. (Rachagan, 2007) .
Literature Review
One of the most popular unfair terms in Malaysia has taken the form of an exclusion clause. Exclusion or exemption clause is a term of the contract which excludes or restricts one party's liability which may arise should that party be in breach of the contract. In the 19th century, the doctrine of freedom of contract, the use of such clauses was seen as a legitimate exercise of bargaining power. This situation escalated as traders begun to deploy standard form contracts with ample exclusion clauses (Sakina, 2011 ). Beatson (2002 opined that standard form contract upon which the exclusion clauses usually are inserted has few advantages and disadvantages, outlined as follows: i. It can be used many times; ii. A large number of persons can use it; iii. It is time-saving and therefore a quick method of making contracts; and iv. It may establish procedures for the making of claims. Whereas the disadvantages in using a standard form of exclusion clauses are: i. consumer has no alternative to choose his contractual terms; ii. Instead of becoming a negotiated contract, the contract becomes a contract of adhesion; iii. Moreover, consumers have neither the time nor the energy nor the knowledge to scrutinize the standard form of the exclusion clause.
Karl Llewellyn (1939) noted the importance of protecting the weaker party's reasonable expectations when interpreting standard form contracts: "Free contract presupposes free to bargain, and free bargain presupposes free bargaining. Where bargaining is absent, the conditions and clauses to be read into bargain are not those who happen to be printed on the unread paper, but are those which a sane man might reasonably expect to find on that paper." Treitel (1984) however acknowledges that the advantage of the exclusion clause is to enable the parties to identify in general, what sort of risks they will probably have to bear; and enable them to take up insurance coverage. However, the downside is that it is opened to abuse when it involves vulnerable consumers who are too weak in bargaining power, knowledge or resources.
Generally, these exclusion clauses can be categorized into three types: i) Most common: These exclusion clauses are embedded in contracts to state exclusion from liability. For instance, liability exclusion from losses that are substantial, in which the clause may limit the payable liability to only a certain amount, such as the payable sum stipulated in a contract.
ii) Other common forms: Clauses that place a limit to an available remedy by implying a short duration for breached claims or impossible conditions to obtain a remedy, for example, transportation costs for faulty products.
iii) More difficult to control: This kind of clause alters the obligation towards performance, instead of liability exemption, in order to ensure nil breach.
Yates (1986) had defined 'exemption or exclusion clause' as "any clause in a contract or term in a notice that purports to restrict, exclude or modify a liability, duty or remedy that would otherwise arise from a legally recognized relationship between the parties." Syed Ahmad Alsagoff (2007) pointed out that, "these (exemption) clauses may appear in printed tickets, notices or receipts which are brought to the customers' attention at the time of the agreement which, in most cases, the consumers do not have time or energy to read the printed words.
Methodology
Improvement of the consumers' quality of life is emphasized in entering a fair market environment. This paper focuses on the effect of legislative and judicial approaches towards identifying the behavior of consumers in consumer market towards understanding the hidden contractual terms and how could improvements be made. Despite this legislative and judicial approaches, the average consumer faced with a wide variety of standard contracts is more often than not disadvantaged by exclusion clauses hidden in fine print. The area is selected due to its lack of research in previous conferences on consumer behavior about reading hidden terms in consumer contracts. Hence, discussions are highlighted in the form of critical analysis from Malaysian legislative and case-laws perspectives.
Like most legal research, this research is of library type. For study and comparison, this research shall adopt the qualitative research method whereby the research materials both primary and secondary sources shall be gathered through a library and electronic resources. The primary sources of information will be case laws and legislation. Information is derived from primary data articles such as the Consumer Protection Act 1999 (CPA 1999) and case-laws. Secondary data will be gathered from published and unpublished materials including research and seminar papers, books, articles in journals and the internet. Nevertheless, it is realized that the present paper lacks primary data which calls for future research to validate the proven arguments through empirical research.
Findings
Regulations related to unfair terms in contracts can affect many business sectors, mainly trades that deal with consumer contracts that are of standard form type. These regulations ascertain a just trading environment and the protection of consumers. Part IIIA of Consumer Protection Act 1999 (CPA 1999) lists the factors, where a tribunal or a court would consider analyzing either procedural or substantive unfairness that is illustrative in nature, in which most items do not require much judicial consideration as to their meaning, such as 'without adequate justification'; 'oppressive'; 'unconscionable'; 'reasonable standards of fair dealing'; which require more explanation (Sinnadurai, 2011) . The terms are ambiguous, vague, and open to interpretation (Farhah, 2017) .
Legislative Analysis
The legislative development on unfair consumer terms in Malaysia has not been a grand champion of consumer rights (Sakina, 2011) . In Malaysia, CPA 1999 appears to be the primary statute that upholds consumer protection. It is under the jurisdiction of the Ministry of Domestic Trade, Co-operatives, and Consumerism; who is responsible for the protection of consumers. The CPA has been influenced one way or other by proper progressions in Australia, New Zealand, Canada, and the United Kingdom (Naemah, 2012). The introduction of CPA 1999 possesses some extent to enhance consumer rights stipulated in contracts. However, the CPA 1999 Act is very limited in its application. Section 2(4) states "this Act is supplemental in nature and without prejudice to any other law regulating contractual relations." The term 'without prejudice' reflects placing CPA in an 'inferior' status, as compared to other legislation. Next, the term 'supplementary' literally means additional and complementary (Naemah, 2011) . In this sense, CPA 1999 does not replace the existing law; it only supplements it by providing the consumer with additional protection above the existing legislation. Upon conflict with other legislation, other laws that regulate contractual relations shall prevail.
The new law refers to an essential legislation piece initiated by the Parliament in Malaysia in the light of consumer protection and contract law. This major flaw detected in the Malaysian consumer protection law has been rectified with the initiation of Part IIIA of the Consumer Protection (Amendment) Act 2010. Part IIIA is embedded into the CPA 1999 to deal with unfair terms in consumer contracts. According to Pretam Singh and Rahazlan Affandi (2011), instead of enacting a wholly new statute, the Parliament has amended the existing CPA 1999 after embedding a new section into the existing Act 599, namely Part IIIA entitled 'Unfair Contract Terms.' In dealing with terms that are unjust, the CPA 1999 has integrated a new principle to divide the aspect of unjustness into 'substantive' and 'procedural.' Section 24A(b) of CPA 1999 defines 'standard form contract' as "a consumer contract that is for general use in a particular industry, whether or not the contract differs from other contracts normally used in that industry." This approach incorporates contracts that are of standard form employed by many industries, such as insurance, banking, credit, and other supply of goods and services.
Procedural Unfairness
Furthermore, procedural unfairness refers to the very process of contract development. For instance, a purchaser is unaware of a term due to its small print at the time of signing a contract. Meanwhile, substantive unfairness focuses on the process outcome, for instance, the contract content. Exclusion of a party from negligence liability due to a clause refers to substantive unfairness. Furthermore, a term or a contract can be determined for its unfairness, either procedurally or substantively unfair. From the practical aspect, proving procedural unfairness seems to be more challenging, instead of proving substantive unfairness as the only relevant evidence is a copy of a contract that is unjust. However, these two conceptions overlap and differentiating them is not easy. Section 24(C) defines terms that are unfair as, "terms in a consumer contract which, concerning all the circumstances, causes a significant imbalance in the rights and obligations of the parties arising under the contract to the detriment of the consumer." Part IIIA emphasizes consumer protection and abhors unfair terms found in B2C contracts of standard form, including unfair terms commonly found in invoices, sale documents, and receipts (Norliza Abdul Hamid & Hariati Mansor, 2011) . The phrase 'significant imbalance' has yet to be defined by the Act. In general, as far as the common law is concerned, it is up to the court or tribunal to determine if a term causes significant imbalance by referring not only to the term itself but the whole contract as well. In procedural unfairness, phrases such as 'knowledge and understanding', 'fine print', 'bargaining strength', 'linguistic disability', 'independent legal or other expert advice', and other circumstances spelt out in section 24C(2), are technical terms that may overlap with the provision of Contracts Act 1950 linked with mistake, misrepresentation, and undue influence (Sinnadurai, 2011) .
Substantive Unfairness
Additionally, section 24D (1) provides that a term or a contract is unfair substantively because "…if the contract or the term of a contract (d) excludes or restricts liability for negligence; or (e) excludes or restricts liability for breach of express or implied terms of the contract with no adequate justification and if it involves harsh, oppressive and unconscionable." Part IIIA, thus, covers liability exclusion for both a contractual obligation and tort of negligence. The CPA 1999, however, does not define the words 'unconscionable', 'difficult,' and 'harsh' or the circumstances in which each will arise. For that, courts and tribunals should refer to prior judicial decisions as they are limited by stare decisis in interpreting what amounts to unconscionable, oppressive, and harsh terms. Consequently, it is argued that the bargaining power inequality doctrine refers to land law and should continue to be applied by courts and tribunals. Section 24D (2) reflects the circumstances for terms or contracts to be held void or unenforceable for substantive unfairness.
Discussion
"vulnerable consumer groups" exist in Malaysian Consumer Protection Framework and whether such groups need additional protection.
Conclusion & Recommendation
In the realm of consumer contracts, consumers must not suffer due to the inherent weaknesses of the statutory provisions and uncertainties in judicial decisions. The repercussion would defy the whole nation. Hence, a specific legislative shift in controlling the exclusion clauses embedded in consumer contracts is in dire need of change in Malaysia, not only due to the borderless nature of the blockchain technology, but also consumer contracts in an e-commerce environment and quality of life. The legislative enhancement in controlling terms that are unjustly embedded in consumer contracts in Malaysia displays the paternalistic initiative of the government in ensuring only a commercial environment that adheres to enhancing the quality of life as one of the sustainable development goals (SDG). One important SDG is to reduce inequalities, where vulnerable consumers, are given protection from exploiting and manipulative terms (Sakina, 2011) . While the demand for specific legislation must be enacted for consumer contracts to adhere to mass production and availability of vast products choices, it is important to note that Malaysia is receiving relatively consumer complaints as opposed to the contractual fairness. As the role of such legislation should be able to regulate exclusion clauses, future research is recommended to embark on gaining insights on an ad hoc approach on a case-to-case basis is not appropriate for ecommerce contracts too. The present article suggests several solutions to enable consumers to be protected from abusive, manipulative and unfair terms in trade. Consumer knowledge and advocacy are enhanced through the development of an online knowledge center such as publishing a handbook on Consumer Protection, establishing of a webpage and date-base "unfair contract terms" and implementing national and regional awareness campaigns. (ASEAN, 2015) It is perhaps also important to determine whether plain language plays (or should play) any role in consumer contracts. This research may endeavour through qualitative case studies with interviews on service providers and vulnerable consumers in Malaysia towards enhancing adequate consumer protection. The goal of the legislation is to reduce the gap of bargaining power inequality between traders and consumers.
